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AHHOTaumA

B craTbe aBTOPHI paccMaTpUBAIOT KJIKUYeBble U3MEHEHN s, KOTOPbBIE IIpe/ijIaraeTcs BHe-
CTH B aHTUMOHOIIOJIBHOE€ 3aKOHOZAATEJbCTBO B YaCTH KOHTPOJIA 3a CACJIKaMHU M&A,
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HUU C 3apy0OeKHBIM IIPABOIMOPSAIKOM.

KnioyeBble cnoBa: aHMUMOHONOAbHBLL KOHMpPOAb, caemcu, IKOHOMUUECKan KOHUeHmpauus.

Development of merger control
procedures
D.A. Gavrilov, Annotation

Kutafin Moscow State Law
University, Egorov, Puginsky,
Afanasiev ® partners law offices,
Moscow

K.S. Nagorskiy,
Egorov, Puginsky, Afanasiev ®

partners law offices,
Moscow

In article authors present their analysis of key changes in antitrust legislation which are
proposed today in sphere of merger control regime and share with their own view on
these changes, including with comparison with foreign antirust legislation.
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NA COBPeMeHHOI NPaBoNpUMEHUTE/IbHOM NPaKTUKN XapaKTepeH pocT yncia
CIIOMHBIX M HEOHO3HAYHBIX COEMOK, KOTOPbIE CBA3aHbI C COrNacoBaHMeM C aH-
TMMOHOMOSTbHBIM OPraHOM KPYMHENLLVX, B TOM YIC/Ie TPaHCTPaHUYHbIX, CAESOK,
NOTEHLIMAsbHO 3aTParviBaloLLMX MHOMECTBO PUCAMKLINM 1 B3aMMOCBA3aHHBIX PLIHKOB,
undpoBble TexHonornn'.
TaKan NpakTuKa, Ha Hall B3rA[, ABNAETCA BbI30BOM 118 perynatopa, Tpebya
OT HEro BCECTOPOHHEro aHanmnsa nodobHbIX CAeNoK Ha NpedMeT MX AoMyCTUMOCTH,

' Cpenka banep — MoHcaHTo (https://solutions.fas.gov.ru/ca/upravlenie-kontrolya-
agropromyshlennogo-kompleksa/ia-28180-18), coenka AHoexkc — Y6ep (https://solutions.fas.gov.ru/
ca/upravlenie-regulirovaniya-svyazi-i-informatsionnyh-tehnologiy/ag-82029-17), caenka NHbes —
Jdec (https://solutions.fas.gov.ru/ca/kontrolno-finansovoe-upravlenie/ad-73688-17). ([daTa obpaLye-
Hus: 20.08.2018).
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Pa3sBuTie NpoLieayp rocyaapCTBEHHOro KOHTPOSIA 3a caefikam MRA

M 0[HOBPEMEHHO — A5 perynmpyembix cy6b-eKTOB,
06A3bIBaA X NpeaesibHo NMosIHO NoAroTOBUTL NPaBoBbIe
N 3KOHOMUWYECKNE apryMeHThl B MOJib3Y HanM4na oCHo-
BaHW ANA NonyYeHns HeobxodMMOro corfiacoBaHus
CO CTOPOHbI @HTUMOHOMOJILHOIO OpraHa U AoHecTn 3Ty
apryMeHTaumio o perynsatopa. OcobeHHo 370 aKTyasb-
HO ONA COeNIOK B BbICOKOTEXHOMOMMYHBIX OTPaCcAX 3K0-
HOMWKM, Ha UMPPOBLIX PbIHKaX, rae ¢ He0bXoaMMOCTbIO
MO epHM3aLMN NPaBOBLIX MHCTPYMEHTapMeB aHTUMO-
HOMOJSILHOr0 KOHTPONA CTONKHYIUCL MHOMMe BedyLyue
npaBonopAaKK, YTo oTMevaeTcA UccnegoBatenamu [1].
Bonee Toro, HeKoTopble y4yeHble, B YacTHocTK A. 0. ViBa-
HOB, B CBA3M C 3TWUM MofaraloT, YTo aganTaumna aHTU-
MOHOMO/LHOIO PeryaMpoBaHnA K Hy»4am undposon
3KOHOMWKM — 3TO GyHOAMEHTasbHBIN BOMPOC BbIXKUBA-
€MOCTU POCCUINCKON 3KOHOMUKM B HOBOM TEXHOJIOrMYe-
CKOM yKnage [2].

MNATHIM @aHTUMOHOMOSLHLIM MaKeToM (fanee — 3akKo-
HOMPOEKT) NpeanoeH pAa NepcrneKkTUBHLIX MOMPaBoK,
HanpaBfeHHbIX Ha pa3BUTME NpoLeaypbl FOCyAapCTBEH-
HOro KOHTponA 3a caenkamm MRA. YacTb 3Tvx nonpa-
BOK Bbl/M MHALIMMPOBaHbI AccoLMaumeit aHTUMOHOMOSb-
HbIX 3KCcnepToB. [poaHanM3npyeM OCHOBHbIE N3 HUX.

I. BBereHrEe HOBBIX «IIOPOT'OBBIX
3HaYeHUN » KaK KPUTEPUsI
006513aTeJIbHOCTU COTJIaCOBAaHU S
Cl€JIKA C QaHTUMOHOIIOJIbHBIM
OpraHom

B HacToAWMA MOMeHT B cooTBeTCTBUM ¢ DefepalnibHbiM

3aKoHoM 0T 26.07.2006 N2 135-®3 «O 3aLmTe KoHKypeH-

LUmn» (Oanee — 3aKOH 0 3alLMTe KOHKYPEHLMN)? corna-

COBaHMIO MOASIeaT COEMKN U NHble OeNCcTBMA Npu npe-

BbILLIEHWM CleyIoLLMX MOPOroBbIX 3HAYeHWI:

B CyMMapHas 6anaHcoBaA CTOMMOCTb akTMBOB CTOPOH
caenku (Ux rpynn) — 7 MApa pyb. Wn nx Bulpy4YKa —
10 Mrpa pyb.;

® cyMMapHas 6anaHcoBas CTOMMOCTb aKTUBOB Mpyr-
Mbl AL 06 beKTa 3KOHOMUYECKOW KOHLIEHTPaLUmMmn —
400 MAH pyb.

TaKoW e Noaxond K KpUTepUsAM ONA CorflacoBaHusA

CAOenoK 3anoeH u B PernameHTe EBponenckoro co-

BeTa oT 20.01.2004 N2 139/2004 (nanee — PernameHT

2 MepepasnbHbIM 3aKoH 0T 26.07.2006 N2 135-03 «O 3aLnTe KOHKY-
peHummy // C3 PO, 31.07.2006, N2 31 (1 4.), cT. 3434.

N2 139/2004)%: cyMMapHas Bblpy4YKa CTOPOH MpeBblLLaeT
5 Mnpa eBpo, a Bbipy4ka B EC Karkaoro n3 Kak MUHUMYM
[OBYX Y4aCTHUKOB caenkum npesbilaeT 250 MAH eBpo.

B 3akoHonpoeKTe nNpefnaraeTcA BBECTU anbTepHa-
TUBHbBIN KpUTEPUI B BUAE BEIMUMHBI LieHbl CAeNKN. Ta-
KM 06pa3oM, ec/in Kraccuyeckue noporn B Buae ak-
TUBOB U (M) BLIPYYKM HEe MPEBLILLAIOT YCTAHOB/EHHbIE
noKasaTtenu, Ho LieHa NnaHMpyeMow caenkKu NpeBbilLaeT
7 Mnpa pyb6., To NpeanonaraeTcs Heo6XoAMMOCTb Mosly-
YeHnA cornacma O®AC Poccum Ha ee coBeplLLeHue.

CXOOHbI KpUTEPUA ONA COracoBaHMA 3aKpenseH
B HaUMOHaNbHOM aHTMMOHOMOJILHOM 3aKOHO4ATeNbCTBE
FepMaHun* 1 ABCTpUW®, OH Ha3bIBAETCA BCTPEYHbIM Mpe-
noctaeneHneM (McrnonHeHnem). OAHaKo cymMMa CAOenKu
TaM He ABNAeTCA eANMHCTBEHHBIM KpUTEpUEM. TaK, MoMu-
MO CYMMbI CAEMKM YYUTLIBAETCA 06LLEMUPOBAs BbipyyKa
0benx CTOpPOH, 1 ANA TakUX COESOK yCTaHaBIMBAIOTCH
MOHWMKEHHBIE MOPOry MO HaLMOHaNbHOM BbIpyYKe, a Aen-
TeSIbHOCTb NMpMobpeTaeMoro NpeanpUATASA JoMHKHa bbITb
B 3HaUMTENIbHOM CTeneHn cBA3aHa ¢ F'epMaHnen nnmn Ae-
CTpUelt CooTBEeTCTBEHHO. TeKyLLan Bepcua 3aKoHOMPoeK-
Ta He COOEPHMUT TaKMX MOSIOKEHNI.

B CLLUA, HanpoTuB, LeHa Np1MobpeTaeMoro akT1Ba
yCTaHOB/IEHa B Ka4eCcTBe CaMOCTOATESTbHOr0 KpUTepus®:
COrf1acoBaHWI0 MOASEHAT COEMKM, B pe3yfbTaTe KoTopbIX
nMLo byaeT BNaaeTb akUMAMM MW aKTVBaMM Ha orpee-
NEHHYI0 CYMMY, BHE 3aBMCVYMOCTU OT aKTMBOB WM MPO-
[ax npuobpeTatena U npuMobpetaemoro nmua. JaHHbiA
KpuTepuin B 3akoHoaaTensctee CLLUA nMeHyeTcA KpuTe-
pveM pa3mepa caenkun. 0gHako 3akoHogaTens CLUA ro-
BOPWT He 0 LieHe CAeske, a 0 CTOMMOCTM NprobpeTaeMbix
aKumin.

Ha Halu B3rnag, Takow KpUtepumin MoXeT BbiTh Liene-
coobpasHbIM AR C/lyYaeB, Koraa, HanpuMep, peds uaet
0 MP1OBPETEHMM KPYMHBIM MTPOKOM YCI0BHOMO BYepalL-
Hero cTapTana, y*e MMEeIoLLero CyLLecTBeHHbIA NoTeHUM-
an, BNeKyLUMN Mo UToraM cAenKn pocT 3KOHOMUYECKOM
KOHLIEHTPALMW, YBENIMYEHME PbIHOYHOM Cibl MprobpeTa-
Tens. BMecTe ¢ TeM Mbl He UCK/Ilo4aeM, YTo noTpebyeTca
BblpaboTaTh eAMHO06Pa3sHbIe KPUTEPUM K PacyeTy LieHbl

3 PernameHT EBponeiickoro coeta N2 139/2004 ot 20.01.2004
«0 KoHTpOne Hag CAMAHMAMU NpeAnpuATui». [ocTynHo
no ccoifke: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:02004R0802-20140101®from=EN (Jata obpatliie-
HuA: 20.08.2018).

4 Gesetz gegen Wetthewerbsheschréankungen. [JocTynHo no cceinke:
https://www.gesetze-im-internet.de/gwb/

5 Kartell- und Wettbewerbsrechts-Anderungsgesetz 2017. JocTynHo
o ccbinke: https://www.parlament.gv.at/PAKT/VHG/XXV/I/1_01522/
index.shtml // Bundesgesetzblatt | Nr. 56/2017.

®  3aKoH XapTa — CroTTa — PoguHo. — Mpum. asm.
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COESKK, YTOBbI YKa3aHHbI KpuTepuid Bbi1 0QHO3HAYHO
M3MepsAeM M He Nopoaasn Konnv3unii B NpaBonpuMeHu-
TenbHOM NpakTMKe. HanpmMep, cernvac HeMOHATHO, Kak
6yQeT paccuMTbIBaTLCA CYMMa cOenKu: bydeTt nn oue-
HMBATLCA PbIHOYHAA CTOMMOCTL MpUobpeTaeMblX akLMiA/
aKTMBOB WM bydeT 6paTbCA LeHa, yKa3aHHanA B [OroBo-
pe. TaKe NoKa HenoHsATHO, ByaeT /i paccMaTpUBaThHCA
0[Ha cAenKa WM HeCKOSbKO B3aMMOCBA3aHHbIX COEMOK
OnA nofcyeTa AaHHoro nopora. lNonaraem, 4To Takue
noaxofbl He06XoAMMO 3aKPEMUTb B NMOA3aKOHHOM aKTe.

I1. YTouHeHue nporeccyaaibHbIX
CPOKOB PacCMOTPEHUSA XOATANCTB

Ha npoTAaKeHUM Oonroro nepuoaa BpeMeHW B Hayke
1 MpaKTUKe 0bCyraanicb BoNpock! 40CTAaTOYHOCTY del-
CTBYIOLLIMX COOKOB PacCMOTPEHMsA X0OaTalcTB 0 cornaco-
BaHMW COEMOK 3KOHOMUYECKOM KOHLIEHTPaLMN.

HanoMHMM, yYTo TekyLlan peaakums 3aKoHa o 3allu-
Te KOHKypeHLUN npeaycMaTpmMBaeT, YTo X04aTalncTBo
MOMET paccMaTpuBaTbCA PerysisTopoM B TeYeHne MaK-
cumyM 12 MecAueB (30 OHel Ha paccMoTpeHne + 2 Me-
cAla Ha O0MoSHMUTENbHOE paccMoTpeHre + 9 MecALeB
Ha onpeaesneHne ycnoBMi, Nocse BbIMOMIHEHMA KOTOPbIX
caenKka NoANeruT ofobpeHnio), Nioc NPoaseHne Ha He-
onpeaeneHHbIM CPOK 00 MNPUHATMA peLleHns no 3aKoHy
0 CTpaTern4eckmx MHBECTULIMAX.

3aKoHOMPOEKT nMpeanaraeT ¢ cornacua MNpaButenb-
ctBa Poccuinckon ®egepaumm B ciydae coBepLUeHUA
TPaHCrPaHWYHbIX COEMOK NpoaieBaTh CPOKM paccMo-
TpeHusa xodaTancTe 0o 5 neT. Kak cnegyeT ns obcyk-
[eHMA 3aKoHOMPOEeKTa, NoMNpaBKM BBOOATCA Ha C/lyYai
pPacCMOTPEHMA CAOKHENLLMX TPAHCrPaHWUYHBIX COENOoK,
3aTparnBaloLLIMX MHOMKECTBO OPUCONKLUMIA U NPeaCcTaB-
NALMX CYLLECTBEHHYIO C/TOMHOCTb AN1f aHTUMOHO-
MofbHOIro aHanM3a.

OpgHako B EBpocoio3e CpoK paccMoTpeHusa xogaTam-
CTBa 3aHMMAET 3HAYMTeSIbHO MeHblle BpeMeHW. B pam-
Kax T.H. 3Tana | cpok paccMoTpeHWs xoaaTancTBa 3aHN-
MaeT 25 pabounx aHen, no utoram Kotoporo Kommccums®
BbIJAET peLleHne 0 TOM, YTo caenka: 1) He TpebyeT co-
rnacoBaHWA; 2) He Bbi3bIBAET Cepbe3HbIX BOMPOCOB M Mof-
NEeXMUT 0fobpeHmio; 3) Bbi3biBaeT Cepbe3Hble COMHEHNA
OTHOCUTEIbHO COBMECTUMOCTM C PbIHKOM U NMOONEHNT
paccnefosaHuio Kommccumeit (1. H. 3tan ll). B HekoTopbIx

7 ®epnepanbHbii 3aKkoH oT 29.04.2008 N257-03 «O nopaake ocyLuecT-
B/IeHNA MHOCTPaHHbIX MHBECTULIMIA B X03ANCTBEHHbIE 06LLIeCTBa, MMe-
loLLMe CTpaTerMyeckoe 3HadeHue ans obecneyeHs 060poHs! CTpaHb!
1 6esonacHocT rocygapcTeay // C3 PO, 05.05.2008, N2 18, cT. 1940.

8 EBponeiickana komuceua. — lpum. asm.

CNyYanx JaHHbIM CPOK MOeT bbiTb NpoaneH Ao 35 pabo-
Ymx gHew.

B pamkax 3tana || KoMuccmna npoBoanT NosHOLEH-
HbI aHanM3 caenkn B TedeHne 90 paboumx gHeit ¢ BO3-
MOMHOCTbIO NpoadneHusa Ao 105 pabounx aHel B ciyyae
npeanoXKeHma CTopoHaMm commitments 3a npegenamm
YCTaAHOB/IEHHOro cpoKa. [JomnofiHUTeNbHO BO3MOMHO
npoanexHve eule Ha 20 paboumx gHein. TakuM 06pasom,
06LIMIN CPOK paccMOTPeHMA xoaaTancTBa MOMeT 3a-
HMMaTb 125 paboumx OHel, T.e. OKOMo Mnosyroga, 3Ha-
YNTENbHO MeHblUe NpefnaraeMblXx 3aKOHOMPOEKTOM
CPOKOB.

He nckniovaeM, 4to npensiaraeMblin Moaxod K OCHoBa-
HMAM 1A NPUOCTaHOBEHNA (MPOAIEHNA PACCMOTPEHMS)
XO[aTalnCcTB MOMeET ObiTb JOMOMHATENLHO AeTanmM3npo-
BaH C TOYKM 3pEeHNA BMAOOB COOTBETCTBYIOLIMX COEMOK
nnbo cryyaeB, Koraa Takoe NMpUocTaHoB/eHMe Heobxo-
auMo. BMecTe ¢ TeM B LiefIoM Mbl MCXOOUM U3 TOrO, YTO
npedesbl NpoueccyanbHbIX COOKOB A0/HKHbI 0TBEYaTb
COAEpHaHMIo CBA3AHHbIX C HMMM NMpoLieccyanbHbIX gem-
CTBWIN M OCHOBaHMAM ON1A UX coBeplueHuA. B cBA3n ¢
3TUM BCECTOPOHHUI aHaNM3 PUCKOB POCTa 3KOHOMMUYe-
CKOM KOHLIEHTpaLUmMM OT coBepLLIAEMBIX COEMOK M COOTBET-
CTBYIOLLiEE pacciieoBaHWe, MonyveHne no3nuUmin 3anmHTe-
PEeCcoBaHHbIX CTOPOH MOryT BbIThb NMPOBEAeHb! B pasyMHbIe
CPOKM, A0CTaTOuUHbIE A1A NMPUHATMA 060CHOBaHHOMO pe-
weHua no caenke. C gaHHOM TOYKM 3peHMA MosnaraeM,
YTO OMCKYCCUA O BO3MOMHOM YBeIMYeHUM npenesbHbIX
CPOKOB pacCMOTPeHMA Xof4aTancTBa B LiesIoM Mo CooT-
BETCTBYIOLLMM MOTMBUPOBAHHLIM OCHOBaHWUAM ABNAETCSA
YMECTHOW.

III. Commitments

B 3aKkoHoMpoeKTe NpepanaraeTcA BBeCTV NpoLedypy Ha-
npaBfieHnA 3aABUTENEM MUCBMEHHOIO MpeasoXKeHNns
B ®AC Poccum ¢ nepedHeM o6A3aTeNbCTs 06 ocyLLecT-
BMIEHUM UM [EMCTBUWIM, HaNpaBieHHbIX Ha obecreveHre
KOHKYpeHLMN.

MNMonaraem, 4To 34eck YMecTHa onpefesneHHas aHa-
Norua ¢ 3aKOHOM O CTPaTerMyeckx MHBeCTMUMAXS. Mbl
MCXOMM U3 TOMO, YTO 3TO [A0/HKHbI ObITb 0653aTeNbCTBA,
NpUHUMaeMble Ha cebs 3aaBuTeneM (rpymnol and), Npu

®  CornacHo cT. 11 gaHHoro PernamenTa lNpaBuUTeNbCTBEHHAA KOMUC-
CVA MO KOHTPOSIIO 33 OCYLLECTBNEHNEM MHOCTPAHHBLIX MHBECTULMIA
B Poccuiickon Mefepaumnm MOXeT NPUHATL peLleHne o cornacosa-
HUW COEMKM NpY HanWM4MK cornalleHuna ¢ 3asBuTeneM ob obecrneye-
HUW BbINOSIHEHUA 3aABKTeNeM 06A3aTenbCTB. [pUMepHbI NepeveHb
TaKnx 06A3aTeNbCTB yCTaHaBMBaeTCA CT. 12, HO Mpy 3TOM ABMAETCA
OTKPbITEIM. — [TpuM. asm.
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YCNOBWM COBIIIOAEHMA KOTOPbIX CAE/TKA MOXKET ObiTb 0[0-
6peHa. COOTBETCTBEHHO TaKWe YCIoBUA O0SKHbI ObITh
MponopLMOoHasibHbl BO3MOMHEIM aHTUMOHOMOSbHBIM py-
CKaM, BO3HMKaIOLLMM B pe3y/ibTaTe coBepLUeHWA COENKN,
1 BbITb HaMpaBseHbl Ha obecrieyeHne KOHKYPEHLIMM.

C Opyron CTOpoHbl, AaHHaA npouedypa, Ha Hal
B3MNAM4, aHanorMyHa npoleaype commitments, 3aKpe-
MN/IeHHOM B eBPOMENCKOM NpaBornopAdKe. Tak, cornacHo
PernamenTty N2 139/2004 KoMuccuA MOeT BKIIOUATL
B pelleHWe Mo cAefke obszaTenbCTBa (commitments),
MPUHATLIE Ha Ccebs 3aABUTENEM.

B cootBeTcTBMM C PernameHToM EBponencKon Komumc-
cum N2 802/2004 (nanee — PernameHT N2 802/2004)™
commitments OOMKHbI cogepraTb 06beKT ob6A3a-
TeNbCTB, YCN0BUA X MPUMEHeHNA U 06oCHOBaHMe, Mo-
4YeMy OHW CHUMAIOT 3HaYUTesbHble NPEenATCTBUA ANA 3d-
beKTVBHON KOHKYPEHLIMN.

B cBA3M C 3TUM cUMTaEM BO3MOMKHbBIM MPOoLIeccyasnbHo
pernaMeHTMpoBaTh anropyMTM NOAaYM TakuUX NUCbMEH-
HbIX MPeaOKEHUA C TOUKM 3pEHUA COAEePHaHuWA, Mno-
pAOKa pacCMOTPEHUA UX PErynAaTOpoM, B TOM YMC/Ie UX
duKcaumm B NpUHMMaeMbIX peLleHun u/unmn npeanuca-
HUK CyObl. Ha TeRYLLIMIA MOMEHT 3aKOHOMPOEKT YiKe
npegnonaraeT, YTO Takme NUCbMEHHbIe NMpeasioKeHuA
MOryT BbITb PACCMOTPEHbI B paMKax MpoLeaypbl YCTHBIX
CNyLLaHWA.

IV. OuHoe paccmoTpenue
XoJaTaucTBa

3aKOHOMPOEKTOM NpeasaraeTcsa BBECTU MHCTUTYT OYHO-

ro paccMoTpeHuA xoaatancTsa. OCHOBaHMAMM ONA TakuX

«YCTHBIX CYLLIAHWIA» ABNAIOTCA:

B MPUHATUE 3aK/i04YeHnA Mo 06CToATeIbCTBAM paccMa-
Tp1BaeMoro xoaartancrea'’;

B MosilyyeHne oT CTOPOH CAEeNKU NMUCbMEHHbLIX Npeasio-
¥EeHW 0 cofepraHnm 06a3aTensCTB 06 ocyLLecTBe-
HUWM UMK JeNCTBUIA, HamnpaB/ieHHbIX Ha obecneyeHue
KOHKYpEeHLK;

B Ha3HayeHue 0YHOro PacCMOTPEHUA Mo COBCTBEHHOM
MHMLUMATMBe perynaTopa.

[aHHoe npefnoXeHne 0T4acTM 3aKpennAeT ckna-

[bIBAIOLLYYIOCA MPaKTUKY NMPOBeAeHWA MNOA06HbIX YCTHBIX

0 PernameHT EBponeiickoin Kommccun N2 802/2004 ot 21.04.2004
«O peanusaummn PernamenTa EBponeiickoro coBeta N2 139/2004
0 KOHTpONe Hag CAUAHMAMK NpeanpuaTuit». [JocTynHo
no cceinke: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:02004R0802-20140101&from=EN ([ata obpalie-
Hus: 20.08.2018).

""" Cm. nogpobHee: pasgden V HacToswel cTaTteu. — MpuM. asm.

COBeLLaHWi perynaTopa c y4acTHUKaMU CAeNKu B OT-
[OenbHbIX CNOXHBLIX Aenax. OTMeTUM, YTO Npeanaraembli
noaxof ABNAETCA MPOrPeCcCUMBHBIM U, MO HaLleMy MHe-
Huio, ByeT cnocobcTBOBaThL BCECTOPOHHEMY paccMOTpe-
HUWI0 XOAATaNCTB, AACT BO3MOMHOCTb YYACTHUKAM CAEMKM
[aTb HeobX0AMMble YCTHbIE MOACHEHMS MO BO3HWKAIOLLMM
BornpocaMm. B cBA3n ¢ 3TMM yMECTHO NPUBECTU aHanoruio
C NpoueaypoVt pacCMOTPEHUA PerynaTOpoM aHTUMOHO-
NosbHbIX Aen B coctaBe KoMmnccum, KoTopana 3a rogel CBo-
ero CylLLeCTBOBaHWA 3apeKoMeHoBana ceba ¢ NnosoKm-
Te/IbHOM CTOPOHbI.

BesycnoBHo, TpebyeT pernameHTauMM cofepaHue
npeanaraeMon npoLeadypbl «yCTHbIX CRyLIaHWA», 1 30ecb
0TYaCTV BHOBb YMeCTHa aHanorua ¢ npoueaypon pac-
CMOTPEHMA [ef1, KOTOPasA MOMET BbITb B3ATa 3@ OCHOBY.

TaK, B YaCTHOCTW, MOONEHMUT 06CYHOEHNI0 BO3MOMK-
HOCTb y4acTUA B TaKMX CAYLLAHWAX NULL, KOTOpble Npeg-
CTaBUM BO3paXKeHWA Mo NnoBoAdy paccMaTpvBaemol
COENKN, KaK 3TO J0NYCKaeTCA B AeNCTBYIOLLEN pedaKLmm
3aKoHa 0 3aLUMTe KOHKYpeHUMK'?, opraHoB BAacTy, Ybs
MO3MLMA MOMKET BbiTb 3anpoLLleHa aHTUMOHOMOSEHBIM Op-
raHoM, KaK 3To npefnaraeTcA B 3aKOHOMPOEKTe, U 3KC-
NepToB, MPVB/IEYEHHbIX PEryNATOPOM.

TaKkanA pernameHTaumsa MoXKeT ObiTb JaHa B TOM YmC-
ne B 0TAeSIbHOM MoA3aKOHHOM HOPMaTVMBHOM MPaBOBOM
aKTe aHTUMOHOMOJILHOro opraHa.

CTOWUT TaK¥Ke OTMEeTUTb, YTO KOHCTPYKUMA «YCTHBIX
CNyLIaHUM» 3aKperieHa B eBPOMenNcKOM aHTUMOHOMO b~
HOM 3aKoHoaaTenbeTBe. B yacTHocTy, cT. 18 PernamMen-
Ta N2 139/2004 npedycMaTpuyBaeT, YTo B pAae cydaes’
nepef NPUHATUEM OKOHYaTeNbHOMo peLleHna KoMuceus
[OMKHa NPeoCcTaBUTb IULAM, y4acTBYIOWMM B CAeSKe,
BO3MOMHOCTb NMPeACTaBUTL CBOIO MO3WLMIO MO BO3pare-
HMAM MPOTMB HUX. Bonee mogpobHo Mpouenypa «ycT-
HbIX CyLlwaHuin» perynupyetca rmason |V PernameHTa
N°802/2004.

B yacTHoCTW, BbIgENAKTCA cnegyloliMe KaTeropmm
NL, UMEIOLLIMX MPaB0 Ha y4acTue B CyLLIaHWAX:

B 3aABUTESb MO XOOATaNCTBY;
B VHble BOB/IeYeHHble B cAeNKy nuua (Hanpumep, npo-

[aBeL| U 06EKT 3KOHOMUYECKOM KOHLIEHTpaLMN);

12 TakK, cornacHo Y. 3 cT. 33 3aKoHa 0 3aLnTe KOHKYPeHLMM 3auHTe-
pecoBaHHble NMLA BripaBe NpeacTaBUTb B aHTUMOHOMOSbHEIN OpraH
CBefleHWA 0 BANAHUM COEMKM Ha COCTOAHME KOHKYPEHLMM Npu pas-
MeLLIEHVW PerynATOpoM MHGOPMaLMK O TaKoM caenke B ceTh HTep-
HeT. — lpum. asm.

3 VMeloTcA B BUAY CriedytoLLMe peLleHmna no caeskam: 1) oT3biB pelue-
HWA 0 COracoBaHMM (eC/M NPY NMPUHATUM peLlieHra Komuceum Geina
npeacTaBneHa He[ocToBepHaa MHGOpMaUMA/CTopoHa gonyctuna
HapyLleHne 0653aTeNbCTB); 2) PeLleHne 0 CornacoBaHUM CAeKM
(B T.4. C BO3MOMEHWEM 0653aTeNLCTB) U T. 4. — [puM. asm.
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E TpeTbM nnua (MoKynaTenu, NocTaBLUMKN, KOHKYPEH-
Thl), MPOABMBLLME [OCTATOUHbIN UHTEPEC (B 4YaCTHOCTK,
yneHbl agMUHUCTPATUBHbLIX OPraHoB UM OpPraHoB
yMNpaBfeHnsa CTOPOH COeSIKM, accoumanmmn noxynate-
nen) n gpyruve.

Mepen MPUHATMEM OKOHYATENIbHOIr0 pelleHunA
no caenke Komuccma OonKHa 3aciyllaTb 3aMHTepeco-
BaHHble nuua. s 3Toro CTopoHaM, a TakHKe MHbIM BO-
BfleYeHHbIM NTMLAM HanpaBAAoTCA NUCbMeHHbIe Bo3pa-
YEHNA M0 CAesKe, Ha KoTopble OHWM MOMyT AaTb MUCbMEH-
Hble MoACHeHWA. [pK 3TOM B TaKMX MOACHEHWUAX CTOPOH
MOMeT CofepsKaTbcA npeanormeHne Kommccum 3acny-
LIaTb /UL, CNOCO6HbLIX MOATBEPAUTL BaKTbl, HAa KOTopbIe
CCbINIaeTCA CTOpoHa.

Mocne 3toro Komuccmsa no 3anpocy 3asBuTenA
no cAenKe/MHbIX BOBMEYEHHbIX ML OOMKHa NpegocTa-
BUTb MPaBO MPEe3eHTOBaTb CBO MO3MLMIO B paMKax opu-
LManbHbIX YCTHBIX CYLLAHWIA. B 4acTHOCTU, «yCTHbIE Cly-
LLIAHWA» NPearonaraloT BO3SMOMXHOCTb 3a[aBaTh BOMPOCH!
BbICTYMAIOLLIMM SIMLAM, OOSHKHbI BECTUCH MPOTOKOSbI CITy-
LLIAHWIA, @ CaMM CIYLLIAHWUA He ABMAITCA MY6ANYHBIMN.

V. HampasyieHue 3akar04eHus
110 00CTOATEILCTBAM
paccMaTpuBaeMOTO XoJaTaicTBa

3aKOHOMPOEKT MO aHasNIorK C aHTUMOHOMOSbHBIMM [e-
NlaMy BBOAWT BO3MOMHOCTb Bblauun 3aABUTENIO, a TaK-
e MHBIM NMLAaM, YYacTBYIOLLMM B Ce/Ke, 3aK/IioueHunnA
Mo ob6CToATENBCTBAM PACCMOTPEHHOMO XoAaTancTea (aa-
nee — 3ak/loueHne) 00 NPUHATMA OKOHYaTe IbHOro pe-
LLIeHWA Mo caenKke. 3aK/ioueHne BblOaeTcA perynaTopoM
TOJLKO TOMAa, Korda CAeSKa NPYBOOUT UM MOMET NpK-
BECTU K OrpaHUYeHMIo, HeJoNyLLEHWIO LW YCTPaHeHWo
KOHKYPEHLIMM.
MNpu 3TOM yCTaHaB/MBAIOTCA TPeBOBaHMA K CofepHa-
HUWIO 3aK/I0YEHNSA, BRITIOHaIOLLME:
m daKTMYeCKMne 1 MHble 06CTOATE/NbCTBA, YCTaHOBSIEH-
Hble PerysIATOpOM B XO[e pacCMOTPEHMA XoAaTaincTea,
B TOM 4MC/le B paMKax MpoBefeHnA aHanmsa cocTos-
HUA KOHKYpeHLIMK;
m OMnMcaHWe [0Ka3aTenbCTB B NoATBepHeH1e NpeaBa-
pUTESbHBIX BEIBOOB aHTUMOHOMOSILHOI0 OpraHa;
® Mpefnaraemble yCioBuUA, KOTOpLIE MOTYT BbITb yCTa-
HOB/eHbl B OTHOLLIEHUM 3aABUTENA U UHBIX MWL, ydYa-
CTBYIOLMX B CAOESKe, ONA Lienel 06ecrneyveHns KoHKy-
peHLMM.
Kak BMOHO M3 rMMoTesbl paccMaTpMBAEMO HOPMBI,
3aK/ioYeH1e BbIOaeTCA TONBKO B 0COBLIX Clyyasx, Tpeby-
toLLWX 6onee ry6oKoro 1 TLLATeNbHOro aHanmsa caesnxku

N COCTOAHMA KOHKYPEHLIMM B pesysibTaTe ee coBeplue-
HWA. Takme cydam CTaBAT perynatopa nepef BuI6opoM
MeMay NPUHATEM pellieHnA 06 0TKase B CoracoBaHnm
CesfIkM U CorflacoBaHWeM C Bbligadelt CTPYKTypHOro/mno-
BEEHYECKOro npeanmucaHua.

B cBA3KM € 3TUM HanpaBfeHMe TaKoro 3aK/loYeHus,
6e3yCNoBHO, ABNAETCA MPOrPeCCUBHLIM LLIAroM, Halle-
NEeHHbIM Ha OTKpPLITOCTb MpoLedyp PacCMOTPEHMA XO-
natancts. MonydveHne NoAobHbIX 3aKOYEHNIA yYacT-
HWKaMW COefKM MOMXeT NpedoCTaBUTb BO3MOMHOCTb
MoAroTOBKM AOMONHUTESIbHLIX S3KOHOMUYECKMX U NMpaBo-
BbIX apryMeHTOB, 060CHOBLIBAIOLLNX [OMYCTUMOCTL Ta-
KOW COEMKK, T.e. LaHC [oKa3aTk perynaTopy Haau4ne
OCHOBaHWIN O71A NPUHATUA MOMOMUTENBHOIO PeLLeHNsA
KaK TaKoBOro, CTUMY/IMPOBAaTh BbIPaboTHY YYaCTHUKAMM
COENKN COBCTBEHHbIX MPEaNOMHKeH Mo A06POBO/IbHO-
MY MPUHATUI0 Ha cebA 06A3aTeNbCTB Mo 0becrneveHmio
KOHKypeHuun. MNMoMMMOo 3Toro, TakanA NpaKkTuKa genaet
6osiee Npo3padHoi paboTy caMoi CyHObl, MOCKObKY
YYaCTHUKN COENKN BYOYT NOHUMAThb, Ha OCHOBAaHUN Ka-
KWX JOKYMEHTOB M MH$OPMaLMK BbIN0 MPUHATO TO UK
MHOe peLleHue.

BayHO 0TMeTUTb, YTO COMMAacHO 3aKOHOMPOEKTY Ha-
MpaBsieHMe 3aKMIoYeHNA ABNAETCA OCHOBaHWEM A1A Npo-
BeOeHNA YCTHLIX CYLLIAHWR, T. €. rapaHTiei 4nA CTOPoH
npe3eHToBaTb Nepef perynaTopoM CBOW apryMeHTHl
B MOJb3Y 0006PEHNA CAEMNKM.

VI. BBeieHre nHCTUTYTA
JloBepeHHOrO0 Jinna (trustee)

3aKOHOMPOEKT TaKKe NpednaraeT BBeAeHWe urypel 4o-
BEPEHHOr0 1L, KOTOpPOe B COOTBETCTBWM C YCTaHOBJIEH-
HbIMW MpaBUaMK BBINOSHATL GYHKLUMM MO MOHUTOPUHIY
M COOeNCTBUIO UCMOMHEHWIO NpeanucaHma. Takoe N1uo
[I0/T*HO BbITb HE3aBUCKMBIM, 0651adaTh crielnasnbHEIMm
3HaHMAMKU B chepe, B KOTOPOW coBepluaeTca caenkKa,
1 byaeT HasHa4YaTbCA Cy*K60KM Mo cornacoBaHmio ¢ 3a-
ABUTENIEM M0 XOAATaNCTBY.

Kpyr BonpocoB, KoTopble NoAsiesaT MOHUTOPUHTY,
6yneT onpeaenAaTbCA aHTMMOHOMONBHOM Y60, Mpu
3TOM CaMo [J0BEPEHHOE /L0 CMOMET 3HAKOMUTLCA C Ma-
Tepuranamm pacCMOTPEHWA XOAaTalcTB, B T.Y. C KOMMep-
YeCKoW 1 MHOWM 0XpaHAEMOM 3aKOHOM TalHOWN.

MonaraeM, YTo [OBEPEHHOE NIMLIO MOMKET 6biTb HEeob-
XOAMMO, HO TOSIbKO B TeX Cly4YasX, Korda HyeH nocTo-
AHHBIA 3KCMEPTHbIN MOHUTOPUHI UCMOSHEHNA MacLUTab-
HbIX CTPYKTYPHBIX Mpeanu1caHuin (HanpuMep, o Nepeaave
TEXHOMOrnM).

Hanpumep, B gene banep — MoHcaHTo OAC Poc-
CuM BblAana npeanucaHve o 3ak/l4YeHUn 0oroBopa
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Pa3BwTvie mpoLieayp rocyAapCTBEHHOr0 KOHTPOSIA 3a caernkamm MQA

06 opraHusaumm LieHTpa TexHonornyecKoro TpaHchepa
(nanee — LTT) c HAY BLLI3, KoTopbit pakTuueckn bynet
BbINOMHATL GYHKLUMM AoBepeHHoro nuua. B gansbHenwem
LITT gonken: 1) dopMmpoBaTh NepeyeHb NOTEHUMANBHBIX
nonyyatenen TpaHcdepa; 2) y4acTBoBaTh B Ka4ecTBe Ha-
6niogaTtena B neperoBopax baep ¢ KoHeYHbIMM Nony-
YaTtenamu TpaHcdepa; 3) ocyLLecTBAATE MOHUTOPUHI UC-
nonHeHus baliep TpeboBaHMWiA Mo TpaHcdepy, cogepKa-
LUMXCA B MpeanmucaHnm 1 T. 4.

B eBponeincKoM 3aKoHofaTeNbCTBe MMeKTCA aHaro-
rMYHble NMonoXKeHus o trustee. Tak, cornacHo Pernamen-
Ty N2802/2004 cTOpoHbI Mpy 06CyHaeHUM commitments
no caenKke MoryT NpefoXnTe He3aBMCMMOrO trustee,
KOTOpLIM BydeT cofeicTBoBaTb KoMuccum B Hagsope
3a CobrtofieHMeM CTOpOHaMM yCoBuMiA commitments. Ko-
MUCCUA MOXKET TaKKe CaMOCTOATESIbHO Ha3HaUMTb Takoe
NMLO, BKJTIOYMB COOTBETCTBYIOLLME MOSIOKEHNA B 06A3a-
TeNbCTBa, HaflaraeMele Ha CTOPOHbI MPU COrniacoBaHUM
caenku.

MoaobHble MPUHLUMMEI, Ha HaLl B3rA4, B 4aCTHOCTH,
MPUHLUMMN HEe3aBUCUMOCTHM trustee, BaKHO 3aKpenuTb
1 B 0TeYecTBeHHOM npasornopAaxe. M
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